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Amy VonMacek:

Aisha Decoteau:

[Laughter]

Amy VonMacek:

Aisha Decoteau:

www.ubiqus.io

Hi, everyone. I just wanted to welcome you to our panel today on
digital rights — uh, digital rights agreements. Um, as you know, we
have all been in this new world of theater online, and we thought
that it would be a-a great time to come together and sort of talk
about that. So, uh, I would love to introduce our moderator today,
Aisha Decoteau.

She is new to the Dramatist Guild. Um, she is our brand new
Director of Business Affairs and she is killing it. It's — we're so
happy to have her. Um, she comes from the TV and movie
industry, um, and so theater is a little new to her, but she has just
been amazing over the last — I think you just hit your hundred days,
is that correct?

Yeabh, I think I did.

Very good. Um, so please everyone welcome Aisha. And, um, |
will be — my name is Amy. [ am the Director of Council Programs.
I will be here sort of monitoring the Q&A and monitoring the chat,
so if you need to reach out to us you can use that. Thank you so
much.

So hi, everyone. Um, like Amy introduced, I'm Aisha Decoteau.
I'm the Director of Business Affairs at the Guild, and I will be
moderating the panel today. Um, and so I guess we'll start by just
introducing our panelists. Um, so let me just pull up their bios here
so I can make sure I give them the credit that they're due.

Just give me one second to pull that up. Um, so if you're seeing the
screen the way that I'm seeing it, the first, Ralph Sevush. Um,
Ralph Sevush is the Executive Director of Business Affairs and
General Council for the Dramatist Guild. Um, he's been a part of
the Guild since 1997 where he continued his advocacy on behalf of
Dramatist. Um, early in Ralph's career he worked at — for Newline-
Newline Cinema and Cinema 5, uh, Films in motion picture
marketing, distribution, and script development.

Um, and then as an attorney he went to Cardozo Law School,
graduated in 1991. Um, he did transactional work for Reiss Media
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Entertainment, International Medial Investors, and Sony Pictures.
So thank you, Ralph, for being a panelist, and he is the lead — he'll
be the legal ex-expert, um, on digital rights. And then next, uh, the
next box over we have Jim Hoare. Uh, he's the Executive Vice
President at TRW and has been involved in theater education for
over 45 years.

Um, he has presented workshops throughout the USA and the UK,
and in 2011 he received the New York State Theater Education
Association's Lifetime Achievement Award. Um, Jim is also a
board member for the Educational Theater Foundation and the
author of Your High School Improv Show Playbook. Um, so thank
you, Jim, for being here.

Um, and last but not least, we have, uh, our writer on the panel,
who, uh, his name is Kristoffer Diaz. Kristoffer Diaz is a
playwright, screenwriter, uh, and educator. His teaching interests
include dramatic writing and contemporary US theater with a
special focus on New American plays and musicals. Um, his play,
The Elaborate Entrance of Chad Deity, was a finalist for the
Pulitzer Prize in drama, and he has gone on to win more than 30
productions — or to produce more than 30 productions nationwide.

So we'd like to thank Kristoffer Diaz also for being on the panel.
So just so everyone knows, Khris — um, we have sort of three
different perspectives on the panel today, um, and we'll be asking
them questions related to their area of expertise. So Ralph is the —
sort of the legal expert, um, Jim is I believe licensing and
education, and Kristoffer is-is a writer, a screenwriter and
playwright. Um, so I will kick it off with just a sort of a general
question for the panel, and maybe Ralph you can answer f-first.

Um, the first question is really what — you know, I think over the
past 10 months or year now we've seen sort of a rapid transition
from, you know, in-person theater, which we know the reasons
why that can't be-be anymore, to, um, livestreaming of plays. And
so from each of your perspectives I'd love to hear what you think is
sort of the biggest pro and the biggest con of sort of this new
digital world that we're entering. And Ralph, we can maybe start
with you ans-answering what you think is the biggest pro and the
biggest con for, um, this new digital, uh, livestreaming that we're
entering into.
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Sure. Thank you, Aisha. Um, the last name is Sevush
[pronunciation] not Sevush [pronunciation] but everybody gets it—

Sorry. Sevush [pronunciation].

The, uh, the evolution of new technologies has allowed, uh, /clears
throat] greater access to audiences. I think that's the biggest pro.
Um, you know, theatergoing is becoming more and more niche and
it used to be a part of the everyday lives of, uh, you know, a wider
swath of people, and people — society's just gotten out of the habit
of being regular theatergoers, and this pandemic has, you know,
magnified that problem. But the livestream, the access from digital
media to theater, um, is allowing, you know, the artists who
communicate in this way to reach back out to audiences and
reconnect with audiences that they may have lost over the years,
um, as well as to those who still love and-and follow the art.

Um, the biggest con, of course, is, um, those who are conning,
[laughs] uh, those who are taking without permission, those who
are exploiting, um, the desperateness of both artists and-and
audiences, um, who are profiteering in some cases or just taking
what doesn't belong to them. Um, it-it's a genie out of a bottle. So
you're not gonna the bottle back in — uh, uh, the genie back into the
bottle, so how do you deal with the genie? And that's the question I
think that I-I'm trying to answer here at the Guild, is how do we
protect our members, um, in this context? It's a new context, and
people are making up the rules as they go, so we're trying to stay
on top of it.

Thank you, Ralph. I guess, Jim, if you want to answer the same
question from your perspective.

Sure. Uh, when the world closed down on — I know our last day in
the office was March 12th, and between March 12t and 14th |
believe we had 100 productions that were supposed to open, and of
course none did. And at that point people thought, well, we'll be
closed for a few weeks and then we'll get to open in May maybe,
uh, but of course none of that ever happened. And in the beginning,
word got out that some people were, um — who had a taped a dress
rehearsal — you know, which this-this is a whole interesting world
that has opened up in the past 10 months. Licensing houses do not
represent film and video or television rights.
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We represent the live stage performance rights. So these are not
rights that we can grant without getting permission, and the
permission to stream is always the author's, the final decision-
maker here. Um, but a lot of our authors said, you know, we're not
gonna make any money. There's no royalties coming in. There are
no shows. What can we do to sort of make this happen?

So it was a matter of negotiating, um, with the rightsholders for
those film rights. And I remember Steve Spiegel, the president, uh,
and owner of TRW, was on the phone with, uh, one of the
attorneys, and he said, "Could we look upon it as if you go to a
Broadway show and you're late you're watching the show on a
monitor in the lobby? Could we take streaming, the definition of
streaming to be instead of the lobby they're sitting in their homes?"
So that sort of was where we began.

But of course, the responsibility of licensing companies is, number
one, it's our job to protect the integrity of our author's works,
number one, and number two, we have to collect royalties and pay
those royalties out to the authors. So who —how do you collect
royalties when people are just going to Vimeo and-and putting it
out there? So there were lots of hurdles that needed to be
addressed. And fortunately, um, I was — I have friends over —
actually this back-backdrop behind me is from a — one of the last
conferences that I was at where we actually met people in person,
but, um, one of the people that I've met at these conferences was a
guy named Jason Goldstein and, uh, Tim Divito, and they own a
company called BookTix, which is a lic — a ticketing company.

Uh, they do a very, very good job with their ticketing. But Jason
had always talked about a way to stream shows, 'cause he does
mostly schools, and he said, "Suppose grandparents live on the
opposite coast and they can never get to see the show? Or you have
parents with cameras, you-you know, being obnoxious audience
members trying to make that tape?" Uh, in one case we had a
situation of a teacher who taught up in Indian River High school
Upstate New York and-and, uh, most of her students are from, uh —
parents who are working at Fort Drum Military Base.

And she often said, "I-I have sometimes where both kids' parents
are deployed. It would be lovely to be able to show the show to
them." So Jason had been thinking about this for two years before
the pandemic, fortunately. So I said the-the goal you have to
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achieve for us so that we can talk to the owners of these shows
and-and keep them calm is, number one, can you create a means to
stream a show where it cannot be captured, rebroadcast, um, you
know, uh, filmed in any way? Obviously there's always people —
pirates can sit with their phone in front of a screen.

They-they can do that off the lobby of a Broadway theater as well.
But, um, as far as officially it can't be filmed, recorded, videotaped,
digitally shared. Uh, so that technology, number one. And number
two, is there a way for us to account for who bought digital tickets
and it can be only seen to those who purchased tickets? And this
was again our goal to try to get ahead of the fact that we know
there are teachers on the amateur side of things, they are teaching
in theater schools, and if they don't do a show they don't get their
salaries or their stipends. So they're gonna come up with something
to do, and we wanted to get ahead of it and control it so that at
least we know who's doing it and how many tickets they're selling.

Um, so that-that was sort of the-the journey that we went on, which
we can address a little bit more later. But, um, so we had to really
answer those two big hurdles — can we control the show so it not
be distributed illegally or unethically, and can we account for those
people who purchased tickets? Now of course somebody buys a
streaming ticket their whole family could be sitting at home
watching but, alright, we're letting-letting that one go for now
because we're living in tough times and everybody's in financial
stress. But, um — and the interesting thing about when I said
somebody sits with a phone in front of a screen and copies it, we
actually have the email address for every single person who
purchased a digital ticket.

So if it ends up somewhere bad technically we can trace it. So, um,
so we were real happy that we could get to that point, and almost
all of our authors said, um, now that that can be secured like that
they were happy to see it. Now of course, the best way to do this,
my best example was University of Oklahoma -Oklahoma City
University where they actually cast, um, students to do Spamalot.
Uh, we reduced some of our titles with the authors' permission to
create, uh, dramatic concert versions that are 90 minutes, no
intermission, so there's no crowds at restrooms, uh, with socially-
distanced stage directions, uh, to keep the cast, you know, apart.
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So they did the whole show with everyone separated on stage.
They only sold 25 percent of their theater. No one was in the first
10 rows. The cast all wore masks, um, the costume designer
actually designed costume-appropriate masks, and they had big
boxes taped on their stage to keep everyone socially apart so they
could actually stage the show. And then they streamed the show to
I-1 think about 500 people at home, uh, and it was in real time.

And I was very happy to learn that when I called the guys at
BookTix Live, I said, "I'd love to have a copy of that," and said
there isn't one. The school broadcast it in real time to their families
at home. BookTix does not actually have copies of the shows that
they're streaming. The client hits play from their local — however
the-the technology of this all works. It's amazing to me. But, uh, so
it's-it's not — there is no tape that's sitting anywhere with the
exception of the people who are producing it. So, um, so I was
happy to see I couldn't get it, but I actually did watch it, the second
performance, live, uh, while they were doing that.

So that-that's sort of how this all started. And I think one of the
good things that will stay when we're all done, as much as I know
every director that I speak with on all levels can't wait to get back
to a theater with live human beings reacting together and feeling
the same experience at the same time, um, [ watched the — uh, the
UK was doing a tour of Curtains, an equity tour, and, uh, they
were in Manchester when the world shut down. Fortunately, their
last performance they were able to videotape and Rupert Holmes,
uh, gave permission for them to stream it to the people who had
purchased tickets.

So they did the same situation. Uh, and I got to watch that stream.
A brilliant cast. And I-I was overwhelmed by the sense of — since it
was their final performance up in Manchester, I felt jealous
because I felt like I was watching people experience theater, but I
was just observing theater. And that's to me the difference. When
we're watching the streamed performance we're observing it. When
you're sitting in the house you're experiencing it.

But observing it is the best we can do right now, and it's keeping
some income coming in for teachers and keeping actors working
and keeping authors working a little bit, um, so-so that's where
we're at. I'm hoping when this is done that maybe what Jason
started years ago is gonna continue, so that maybe those parents
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who are deployed overseas can watch their kids' high school show,
and grandma on the other side of the country can actually go in and
see the show as well. But, uh — so it's been a wild ride to this point.

So far people have been very good. I periodically would go on
YouTube to see if there are, um, illegal productions up there, and I
haven't really found any of these ones that we've licensed.

Thank you, Jim. And I guess, Kris, if you want to give us your
biggest pro and biggest con as-as a writer.

Yeah. I think Jim touched on a lot of things. I mean, the biggest
con I think is that it's not exactly theater, right? We're not exactly
doing theater. One of the things we've encountered when we're
dealing with Zoom pieces is that it — talking with actors and, uh,
trying to put work online, it's-it's — it is, uh, impossible

[audio cuts out] um, try to do it right now, try to look me in the
eye.

You actually can't. You can't make eye contact at the same time.
We're not sharing the same room, we're not sharing breath. So
we're not exactly doing the same thing, um, which I think leads
into some of the great pros of this opportunity, is the chance to
rethink everything that we do. A chance to rethink what we do
artistically, a chance to rethink what we do on the business side of
things.

Not as a replacement to live theater, because live theater is not
going away. This is not going to be the thing that defeats live
theater after thousands and thousands of years, um, but this is
gonna be sort of a new supplemental way, uh, to potentially rethink
both, you know, the-the way that we make art, the way that we tell
story, and in the way that we, to be crass about it, monetize that,
the way that we reach new audiences, the way that we distribute
those kinds of ideas. Um, so it feels like a real chance for
opportunity.

Some of the opportunities that have arisen here, uh, just to-to-to
name three quickly, is that our audiences go from being very local
— theater's always incredibly local — to potentially being global.
I've been talking to some theater companies that have 100-seat
houses but have done shows online for 2,000, 3,000, 4,000 people.
Um, that would've taken them months to get in to see, but they've
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got — they've come in over the course of a couple of nights because
they were able to log on from all over the world. We have
somebody I saw in the chat signing on from Barcelona today.

We have people from all over the world. It wouldn't have been
possible before. So I think that's a really good opportunity.
Potentially lower ticket prices, although that's another conversation
that we can talk about later on. There are people charging pretty
high theater prices for some of the stuff that's happening online.
Um, but the low theater prices being something connected to what
might be to me one of the most exciting things, an opportunity to
reach new audiences all across the board.

Young folks my age and younger, um — I'm on the high side of that,
but digital natives are really accustomed to sitting down and
watching things in — on screens. So what does that mean for how
we think about, you know, uh, uh, providing new opportunities,
reaching folks, reaching those folks who maybe didn't have the
$55.00 or whatever to see something, uh, in the theater? Maybe
they get to see it online. It's all connected to the fact that, you
know, how many people have seen Hamilton, how many people
are familiar with The Prom now, how many people have seen
American Sun because they live on a digital platform in some way?

And the opportunities for theater to grow, to develop that audience
and potentially develop new relationships with folks who then
maybe come in and sit and see, uh, a play in person, a musical in
person when theater opens back up. Um, it's wide open. So lots of
opportunity I would say is the biggest pro for me in all of this.

Thank you, Kris. Um, and I guess the next question is for Ralph.
Um, you know, this is a new frontier for many — for everyone —
writers, [laughs] lawyers, people who are in the licensing world.
Um, so if you can just maybe give us your perspective on some of
the things that everyone should really be focusing on from a deal
perspective or from a legal perspective as we move into this new
frontier of-of negotiating and granting digital rights.

Sure. Um, it's actually a question that the Guild, uh, has been
engaged with, um, and has created, uh, a new committee, the New
Media Committee, um, to talk and think about that. And we were
lucky enough to get Kris Diaz to chair that committee. So, um,
we've been talking about livestreaming, we've been talking about,
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um, live capture, which is a slightly different animal, um, we've
been talking about audio books and audio plays, um, and there's a
— you know, it's a wide range of activities. Uh, some have some
precedent and some, uh, don't.

And also, how do you define terms? Um, that's the thing that's
concerning to me. For example, if you are, uh, recording actors
performing a script without a live audience, um, and then sending
that-that recording into people's houses, how is that different from
television? Um, and if it isn't different, shouldn't it be covered by
the Writers Guild? Um, and we've been in conversations with the
Writers Guild East and West about sort of where is the borderline?

What is — where are the definitional edges that we need to think
about? Um, and essentially I think it comes down to who's doing
the producing and who's doing the writing, um, more than the
material itself. There's — if-if you are a movie company or a
signatory to WGA, uh, collective bargaining agreement, um, the
new — the-the-the WGA has a new media contract, um, that you
should be dealing with. But if you are a theater company, um, and
you're working with a playwright, um, it's-it's — you shouldn't be
treating them in this context like a screenwriter.

There's a big difference between writing for television and writing
for theater in terms of the author's relationship to their own work.
Um, in the film and television business writers don't own or
control what they write. They're doing work for hire and the
producer owns and controls the work. But in exchange for that
they're getting paid large sums of money up front, they're getting
health insurance, they're getting pensions, they're getting all the
benefits of collective bargaining, as — so they're treated as
employees in that context. In the theater, the author gets none of
those things, and therefore, does not surrender their copyright or
heir control.

And we have to be careful in this burgeoning field to make sure
theater definitions are used when appropriate and film definitions
are used when that's appropriate, and not to treat dramatic writers
like film writers or, uh, you know, un-unless it's a film — you know,
so now they'll just do a film project and covered by a WGA
contract. So that's the thing. We want to make sure people are
either covered by a contract — or covered by a contract that reflects
the business of that project, either WGA or DG. Toward that end,
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uh, DG has promulgated a digital rights agreement. It's not a
mandatory agreement.

It's-it's simply a template, um, and has recommendations, um, and
is a good basis, uh, to start with. And it reflects the wide range of
agreements we've seen in this area. Um, it deals with
commissioning of new works, it deals with defining terms. Um, so
the-the things that writers need to be most concerned with in this
area is, one, uh, that they're getting — that they're keeping and-and
controlling their copyrights, and that means approval over the text
or changes or — and over the cast and director. Um, two, that
they're' getting paid for their work, especially if anybody else is
getting paid for their work.

Um, and there may be, uh, new models to account for how to
calculate that. But, um, but compensation is not waived because
it's, uh, being transmitted in this medium. Um, and thirdly, uh, the
control over any recording of the work, um, having the access be
limited to people who've purchased tickets, to-to encrypt it in a
way that it's not downloadable or recordable, um, and, um, will
disappear at a point so that the authors don't have that one
production living forever online, uh, as the sole representation of
their work. Uh, the-the authors needs to make sure that they have
their media rights intact so that they can license it in subsequent —
after-after live performances have increased the value of the work.

Um, you — if you're giving it away for free at this point it's gonna
be hard to get any of that back or to interest publishers or film
production companies or regional theaters if-if it's already been
presented around the world in this medium. So maintaining your
control over the future of the work as well as the copyright in the
work and getting compensated for the work I think are the primary
issues that I'm concerned with.

One of the things that we, uh, entered into our agreement is that for
certain titles we can limit the ticket sales to only the zip codes
around the theater if we want to, uh, because if the author has —
does not want it on a-a wide global scale and says, "Alright, who
would normally buy tickets to see this show," if you would
normally have a 500-seat house and you're gonna do three
performances, then you may not sell more than 1,500 tickets max.
By the way, uh, what most people are discovering is the sale of
streaming tickets is way lower than anyone had hoped, uh, which
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is I guess where — the whole world has screen fatigue right now.
So, um, [clears throat] it's not as much — 'cause every show has a
minimum royalty that's acceptable.

You know, so you can never charge less than this, so we would
charge the minimum royalty if they're having no live audience, and
then we get the box office report, which is another perk for us with
BookTix Live. They send us the box office report of the exactly
amount of tickets and price that were sold. So then we charge the
theater the royalties afterwards, just like a pro theater would do. So
they pay their overage and that's how we can calculate the
royalties. But, um, in certain cases, unless it's a spectacular pro
theater, you don't want a lot of shows just globally available.

Uh, it's just to people who would normally see it, and in many
cases with schools it's just the families. So, um, and we're just
trying to keep people employed, like as well. So it's, uh, very good
that you mentioned that, Ralph.

Yeah, Jim. Actually my question for you is gonna be about
royalties. So I don't know if you can talk to us a little bit about
what you're seeing in the space in terms of how folks are thinking
about and negotiating royalties for digital rights, if you could talk a
little bit about that.

S-so the normal formula — and I work primarily with amateur
groups, community theaters, colleges, high schools, middle
schools, and-and the formula generally is when people apply for a
show they put down this is our house size and this is our normal
audience size, and most formulas are we'll charge no less than 60
percent of whatever their house size is times their average ticket
price times the royalty percentage, and that's negotiated for every
shelf. I would say the average high school musical is 15 percent.
So, um, and that's how it's-it's calculated times the size of their
house.

When they say we don't have a house because we're gonna do it
virtually, then in many cases the minimum royalty per performance
— and the school I taught at had 1,234 seats, so you can imagine my
royalty quotes were very high, times 60 percent of that house times
my average ticket price — um, if you have no tickets — no seats to
sell, uh, then we would charge the minimum royalty, which is
$125.00 in most cases per performance, and then we would
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calculate how many tickets they sold. So if they sold — in the case
of Oklahoma City University where they sold 500 tickets, uh, then
we would charge 15 percent of the ticket price, and they would get
an invoice and they would pay the royalties after the fact, which
they did, uh, and that would go into the, you know, the royalty
report for the next quarter, uh, when the royalties were paid out.

So, um, it certainly is not the same, this, uh, whole other discussion
as to do certain uh, rights holders or authors want to release their
show to a much smaller digital audience or hold back until we can
have larger people in houses making more money for you as far as
the royalty's concerned. Um, so that's a whole other question that
you have to answer for yourselves. But, um, but I know that
question has come up a couple of times. They said, "Well, it's
better than nothing," but it's not a whole lot better than nothing.
Um, you know, so people who are hoping that they were gonna sell
thousands of digital tickets for amateur groups, it's just not
happening, um, but they are functioning.

Yeah, the myth of it's better than nothing needs to be commented
on, because —

Correct.

— it's not necessarily better than nothing. Um, you've used up that
right, that — it can only be a premiere once, you know? Um, and if
it's being seen on a global scale and you're not getting paid for it,
how is that better than nothing?

Right.

So, uh, it's — you need to consider the impact of-of giving away
your work, even if it's a small scale royalty —

Patience. [Laughs]
Yeah.

Patience and — and to this point, even creating something
promotional, something to get people excited, might be more
advantageous than just putting the whole thing out there, which I
have a few schools that did that. They said, "Could we just make a
B reel and say we're gonna do this next summer?" And, sure. Then
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they have just streamed their-their, you know, highlights to get
people excited to actually come see the show next summer
hopefully when everybody's vaccinated.

But, um, I-I prefer that. I think honestly if I was still teaching I
wouldn't be doing theater this year. I'd be teaching screenwriting,
writing for the television and voiceovers, and audio books. That's
what I'd be teaching my students.

Thank you, Jim and Ralph. Um, Kris, this question is for you. Um,
and so I guess a writer, what deal terms have you seen come your
way that you think are interesting or that you think all the writers
should sort of know about and be aware of, the types of new deal
terms that folks are presenting to you in terms of exploiting, um,
your play or players exploiting your work?

It's probably more of a question for Ralph, actually. I mean, I think
that, you know, in terms of, um, what we're seeing, it-it's — and,
you know, Ralph, please take it away after [ vomit a few things —
we're seeing that it's wide open. I mean, it really depends. It really
depends on, um, who the artist is, what the piece is, what they had
in the works already. Um, what I — you know, what I'll sort of say
just from the artistic side of things, the responses that I've been
getting in talking to folks are obviously one person shows you can
still sort of figure out a way to do that if you have a couple actors
in a space together where you can do something small, um, and
easy.

You can get away with that. We see a lot of readings in Zoom.
Some people are handling, um, the Zoom reading, um, in a very
no-frills kind of way. All the cameras come on, you read your
piece, and then the cameras go off at the end. Some people are
finding ins and outs a little — uh, you know, entrances and exits and
doing things a little more produced. Once you reach that — I
mention this because once you start to get into that place of the
more produced Zoom reading we're really moving into this
question of, well, are we watching a theater piece or are we starting
to watch a piece that's, you know, a-a-a piece that's created for
digital media in a different kind of way?

So we're really looking at a bunch of different things. Musicals,
obviously people are just sort of kicking the can, like we really

have not figured out sort of technically how to pull of musicals,
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which is, um, financially /laughs] sort of the most rewarding thing
in general. But I say that to preface I guess whatever, you know,
Ralph may sort of run with, which is to say the-the-the landscape is
not in any way steady and secure and, um, I think the-the case-by-
case nature, um, of what's being produced artistically is probably
leading to a bunch of different things, um, financially. But I will
say — sorry, [ will say one — the big term that we sort of have been
talking about internally — and again, I am not — you know, this is
my version of [ am not a lawyer.

I'm not an expert on this by any stretch of the imagination. Don't
take my word, um, for anything. Um, we at — I-I believe — I'll say I
believe, uh, writers shouldn't be giving away any kind of rights,
any kind of world premiere status, any kind of, you know, you
have done my play to a theater if they do the Brady Bunch boxes
version of your play. Um, I tend to tell folks to think about it as an
adaptation.

Think about your work as you've taken a play, uh, that should be
up on its feet in a room with other audience there in the space and
you've done a version of it that's gonna live online in some other
capacity, in some mediated capacity. Um, that's not a — it's not a
rule, that's not a law, uh, but to me it just makes sense that we're
not — uh, you shouldn't be giving away your world premiere status
for a show that's gonna be seen by a handful of people, you know,
online.

Yeah, I couldn't agree more. I think, you know, the-the world
premiere status is an important package of goodies that, um,
theaters want, uh, when they're — if they're — if they want to present
your work. They want to be able to say it's a world premiere
because they can raise money. Um, they get grants and, uh,
corporate and governmental and all kinds of grants that they write
for when they are doing new work, when they're premiering work.
Um, they get more attention, more press.

Um, they get rights perhaps to subsidiary — a portion of subsidiary,
uh, revenues when they produce a premiere of your work. Um,

they may get future options to produce your work in the future or-
or, you know, at another level of production. They may get billing
as the premiering theater. So preserving those premiere rights is-is
very valuable for you as a writer. Um, you don't want to be giving
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it out for a bunch of talking heads like we are right now, uh, in a
bunch of boxes, um, which is not theater.

It is, uh, it is a hybrid of sorts, and it should be treated, as Kris
said, as a, um, derivative work essentially under copyright law,
where copyright owners are-are allowed to authorize derivative
works based on their work. So if you have a play and you want to
turn it into a virtual or digital work then that's an adaptation of it.
And, you know, you-you may be able to use the same script, you
may not be able to. You know, stage directions are different talking
about [audio cuts out]. So, uh, it's important I think to think
about it as a whole other thing, uh, that you're preserving your play
as a play but you're gonna adapt it in this medium and license that.

Um, the other — in terms of terms, uh, Kris is absolutely right. It's
all over the place. And anybody who says they're an expert in this
field is lying to you. Um, so — or anybody says, oh, this is standard,
that — they just made that up. Um, it may be standard for them, but
that doesn't make it standard. Uh, we're-we're a — the Guild is a —
the Business Affairs Department of the Guild sees thousands of-of
contracts a year in all different fields and, you know, Aisha's on the
front line of that now. Um, but, uh, I can tell you for a fact that
they're all over the place in terms of this new area. Um, so I-I-1
don't — if you look at our digital rights agreement you'll see under
the compensation portions a bunch of different concepts.

Not numbers, but concepts. How do you calculate a royalty? As
Jim was saying, is it based on individual tickets, digital tickets? Is
it based on a minimum? Is it based on — you know, some theaters
are accepting donations, um, which is nice for the theater but it, uh,
is sort of — people are still maybe getting paid to do work, to
produce that presentation, and so should you.

Uh, donations, um, are income. If-if anybody else is getting
compensated and it's not purely a charitable event, um, then you
should be getting compensated. So there's different ways to, you
know, uh, uh, to monetize. I mean, some of these sites are not
selling tickets. They simply have advertising on their pages. Um,
some of them, as I said, are donations. Some are charging
royalties, um, but there's different capacities and different, you
know, ways to measure these things.
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Um, so we're not promulgating any one — or recommending any
particular kind of model here. We're simply saying that it takes
some thought, it takes some, uh, crafting for each particular
production, and some thought about how that's going to work. Uh,
so the-the digital rights agreement model allows you the
opportunity to at least think about that and discuss that with
whoever's going to do the work with you.

If I — uh, jumping off that real quick, to add two other things that
we definitely know. Um, one is — and I think somebody has a
question that may be related to this later on — um, the — a-a play,
uh, uh, and musical — we'll use play sort of, um, this way — uh,
should not live online forever after it's done I think is a really
important thing. We're talking about, um, streaming and we're
talking about digital capturing, and I think Ralph sort of mentioned
that. You know, basically a stream, it's happening, it happens once,
maybe there's a few days where it can live afterwards, but there
should be a finite period to it, um, because of the nature of the
theater business.

Again, I think you-you talked about this, Jim, um, that idea that if
this is available online, why would people do it in person once sort
of things open back up? So setting the terms of-of-of end dates and
things like that are important. Um, and once it moves beyond that,
when we talk about audio plays or we talk about a live capture that
then wants to live online, we are moving into something that
potentially is not a play anymore, that potentially is, um, a movie
or potentially is a, you know, podcast. We've got different kinds of
ideas. And one of the things that we don't know yet is, uh, similar
to this question that somebody's asking about equity and SAG, um,
are there — is there gonna be a moment when things start to leave
the purview, um, of the Dramatist Guild and the Writers Guild of
America sorts to move in or somebody else sort of becomes — you
know, maybe you should be looking into contracts in those ways.

We don't have, um, language for that, we don't have conversations
about that necessarily. The early stages of that are starting to
happen. But it's really that new of a concept where, um, um, just
because you wrote something as a play doesn't mean that it's
always a play when it's presented later on, particularly in this
digital sphere. Um, so thinking about where — how long it's gonna
live, uh, online is one of the big issues.
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Just in-in a definitional — I think to clarify for people, livestream is
like closed circuit. It's like you — it's happening — it's being sent out
as it's happening. It is not recorded. Um, virtual, uh, digit — digital
capture or virtual capture is a recording of that livestream or of a
live performance, um, and that could be scheduled at different
times to be shown. It could be, um — it could also be edited
together from different recordings. Um, so it-it becomes — starts
moving towards a movie or TV show.

Um, and then there's video on demand where you simply have it in
your catalog and it's downloadable, uh, and generally those are on
a sub-subscription basis. Um, they're not individual purchases
necessarily. So there's, you know, different structures for different
uses. Kris talked about music and musicals. That raises a whole
other thing, 'cause when you record — you know, a livestream is not
a recording. It's only — it only takes the copyright to present the
work, a performance right. When you're recording something, then
you're using another copyright, the copy right and the distribution
right to distribute that copy.

And in music, you know, recording music, there's — there are, um,
performance rights societies that deal with music in nonnarrative
terms, but if you're doing, um, a narrative use of music, a grand
rights use of music, you may need to have a sync license, a
synchronization license, in additional to the performance license,
'cause, uh, creating a work — syncing up music with images is
called synchronization, and that has its own royalty stream. Um, so
once you start getting into recordings it opens a whole other can of
worms, um, and so that's why this — there's no simple answers here,
there's no clear answers here. There's just more questions.

And as soon as people start doing anything or you give a little bit
they start asking millions of more questions. And I had a teacher in
Alabama said, "Well, we were gonna do Big Fish but it was
cancelled by the pandemic, but we have a river in our town and we
have a big statue down —" and I said, "No, no, no. [Laughs] You
cannot go and make a new movie. That's a film. That's a whole
other area.

The answer is no. You can put your students on your stage and
share it with their families in real time," or if you're gonna record it
and share it the following day that's-that's another thing Richard
talked about, the video capture. But once it's shown it disappears.
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It's gone. Um, some people have, you know, asked all kinds of
variations on this.

I actually had, um, one author over — uh, heard, uh, one author say
that in watching the attempt to create the video version, the-the
streaming version of their show, they realized that perhaps their
play might be a better screen play. [Laughs] So they're exploring
that area as well. You know, so it-it's also opening up doors of
thought, um, for other options for people.

I think that's a good question, and Kris, I'm curious. From an
aesthetic point of view, you know, this is a new medium. Uh, how
do you — is-is writing for it different than writing for a-a play for
the stage?

I-1 think so. I mean, this'll take us, you know, a little bit afield, but-
but we're seeing some plays work really well on Zoom and we're
seeing some plays not work really well on Zoom. We're seeing
some plays not go to Zoom and move into different art forms. You
know, Krista — uh, Chris Knight is a playwright who's doing short
plays in virtual reality and then letting that live on stage. Um,
there's opportunities — there's movements to put plays into — use
video game engines to create worlds in which folks can actually
perform plays.

Um, what does it mean if you create avatars of your actors, put
them into a-a-a Fortnite or use the-the-the, you know — use these
different engines and perform within that one time only? Who
knows? We don't necessarily know what those-those capacities are.
But certainly it's really important just to keep coming back I think
to this idea that just because something was written for the theater
doesn't — and now we're living online — doesn't mean that it can be
recorded online. You wouldn't walk in — Jim was saying this — you-
you're not allowed to walk into a theater with a video camera,
record that, and put that up online.

We have to think about it in a similar kind of way. And this is — a
lot of what we're talking about is obtaining the rights from a
theater company and making something. Remember you as an
artist, even if you are a playwright, even if you have that fancy
degree from a fancy university or whatever it is and you spent a lot
of money to call yourself a playwright doesn't mean that the work
that you're making has to be a play. You are entitled to take your
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work, give yourself the rights, give the theater company that you
want to work with the rights.

Hopefully you're going to be compensated on an appropriate level
for that and turn it into a screenplay, turn it into a digital
production of some-some sort, um, if it's your own work. We're not
trying to-to limit the way that people can do their own thing. It's-
it's-it's a wild, uh, uh, wild frontier for all of that right now. But
know when it comes to, um, obtaining rights from somebody else,
when it comes to having someone else obtain your rights, there are
rules that have to be followed. And what, um, has traditionally
worked in the theater is not — does not just necessarily roll over to
what we're doing right now.

Another point that I have pointed out to teachers is if you are going
to, um, put your musical on stage, even if you're gonna do it in
sections and edit it together to, uh, broadcast to your community,
uh, if you're putting it out there in streaming, authors always have
access. Any time one of our authors wants to see a show that's
being streamed, the contract requires that they get a free link so
they can watch it, not that [ recommend that. Um, but nonetheless
they can if they want. So I-I would say, you know, are-are you
using all original choreography, original staging?

Uh, because if you're not now you're stepping on other possible
areas of contention. Um, you know, so you — there's times — and [
heard a teacher say, "Oh, I don't think [ want to stream my

show," [laughs] because they weren't being original with how they
were presenting it. Um, and-and that actually brings me to another
— I always end my teacher workshops by saying, you know, when
you — if you're a good director — amateur community theaters as
well — every time you do a piece your stock goes up or down in the
community based on the work you just p-presented. So if what
you're putting on tape is not going to raise your stock in the
community then tell the kids we had a great experience, we learned
how to put this together, and now that's — it's done and it was just
for educational purposes. That unfortunately only pays the
minimum royalty, but nonetheless, uh, it keeps it out of the-the
universe.

Okay, great. Thank you, Jim. Um, I'm actually going to — I think
it's 2:50 now — um, I'm going to open it up to audience questions

and just start to read off some questions that I think will be good
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for you guys to address. Um, so this question is for Steven
Greenstein — or from Steve Greenstein. Um, what are your
thoughts on the ongoing disagreements between SAG-AFTRA and
Actors Equity regarding who covers some of these productions?

We are agnostic on such questions.

[Laughs] Good answer. Alright.

We love unions.

Okay.

All union.

We hope that they come to some great conclusion.
Yeah.

Okay. Um...this one is from Amy Engelhardt. Um, she said, "I'm
about to film a one-act play that I wrote to be streamed, a
collaboration between two theaters, one in Michigan and a tech
director in New York City. Yes, all safety protocols will be in
place. How do I assess what my royalties should be?" Um, I think
maybe that may be too much of a specific question.

Well, yeah. I mean, but just in terms —

But I think you have to use some standards to — you know, a
framework maybe that, um, Amy can work with in terms of
calculating an appropriate royalty.

Yeah. I think it goes back to what we were saying before. Um,
once you start — you know, there's-there's a different price for just
livestreaming a performance versus recording a performance
versus recording and editing a performance versus recording,
editing and distributing on a scheduled basis or recording, editing
and distributing on a video on demand basis. All of those
variations, um, you know, factor into price, and, you know, it's
easy enough to say, um, well, these performances are replacing live
stage performances, right? So what was [ gonna get in the live
stage performance?

Page 20 of 28



DG21-AskBA-DigitalRightsWebinar Page 21 of 28

Amy VonMacek, Aisha Decoteau, Ralph Sevush, Jim Hoare, Kristoffer Diaz

Aisha Decoteau:

Ralph Sevush:

www.ubiqus.io

You were probably gonna get, you know, between 5 and 10 percent
of, you know, whatever the ticket sales are, um, but if they're not
selling tickets and — or if they're not sell — uh, uh, they don't have a
specific number of tickets that they're going to sell, I mean it's —
how do you even calculate a minimum in those cases? So...these-
these questions need to be asked. Uh, they're just, uh — they're-
they're not self-evident.

Thanks, Ralph. Um, and then we have another question from
Kathleen Quasey. In — uh, is the market cycle being reversed? For
example, is an online launch being used to build an audience as
promo for theater? Can the DGA help in working with existing
theaters or marketing agencies to create a list of theaters —
theatergoers to advertise new productions?

Well, every theater developers, uh, their audience lists and-and,
you know, we-we're not in the business of listing people. Um,
there's been bad history about putting people on lists, um, so we try
to avoid that. But in terms of marketing, I think it goes back to
something Jim said, you know, the idea of-of doing B roll to
promote a-a future production seems to me a better use than
putting up an entire play as-as your calling card. You know, you
could do — you could be more creative than that and without
endangering your whole work.

Um, that being said, there's been proof over the years that movie
versions of play — of musicals, um, which were long felt to be, uh,
bad for the stage productions — so like Little Shop of Horrors ran
for 20 years off Broadway, and they kept denying the movie rights,
uh, for a long time, um, because they didn't want to cannibalize
their audiences, uh, their live-live performance audiences. Well,
after the move came out it-it ended up increasing demand. Um,
Memphis went on Netflix I think originally, the musical, and that
helped the tour.

It didn't hurt the tour. Um, Legally Blonde went on MTV. I mean,
there are shows that were — Saved, you know, or-or — grew an
audience, um, uh, out of, um — but those are beautiful filmed
productions, uh, Hollywood productions or really artfully directed
live captures, um, not necessarily the kind of things we're talking
about here with talking heads in a box or poorly taped or directed,
uh, projects, which are often what you get in the smaller venues,
which are not — this is not their area of expertise, you know? This-
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this videoing and streaming thing; it's new to everybody. So you
may not want a version like this out there.

It could hurt the reputation of your work, um, as well as the
reputation of a particular director, as-as Jim said, but also the
reputation of a particular writer and — because it's like — this is the
version of your play that is out there, and it may not be the one you
want.

We're gonna — [ mean, we're just — to-to echo that, I mean, we're
gonna see a couple of macro versions of this as soon as theater
comes back. I mean, Hamilton, which is-is the outlier for
everything, but everybody in America has basically seen Hamilton
and nobody's gonna not go see Hamilton live in person, um, at — is
my take. Um, Diana, is-is, uh, still waiting to see sort of what's
happening with the musical there that's gonna actually open
digitally first and then potentially still open up on Broadway when
Broadway opens up. Outliers, maybe not relevant to our
conversation completely, um, but there is potentially space for
folks to sort of, uh, create new ground.

What I think is-is-is perhaps instructive from that model is there's a
real difference between seeing some shows, um, in a digital
capacity and then actually being there in the same space. So theater
companies, where the live event is part of the thing, may choose to
put some work up online and say you gotta be here in person. Sleep
No More may give you a little glimpse of something because it's
not the same experience for going there in person. So maybe
there's room for it.

I don't think that we're thinking about it in that kind of, you know,
front line way. One of the other things that is interesting, um, that
we've been hearing about is the idea of record — once things open
back up, finding ways to record the show and then let that live
online for a week or two afterwards, um, to potentially extend the
life and make that global reach, um, possible after it's already a-a
local audience and maybe not cannibalize it, but it's really wide
open. There's certainly no best practices on that front at this stage.

And-and I would say the author would always be the final decider
with that because, you know, um, YouTube is very good at taking
down unauthorized videos because — uh, although sometimes they
pop up just as quickly as you have them take it down, but they're
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very good. Sometimes within an hour it's down. And I had an
author once you called me and said — and noted to this video, and I
said, "I'll get it down." He said, "No, no, don't kick it down too
fast. This one's really good. [Laughs] Leave it up there a bit."

You know, so, you know, that's how it rolls. By the way, uh, just
what you were talking about before, since The Prom has been on
Netflix, which is only not that many weeks, I have over 625 groups
that want to produce it when the world opens. So it certainly didn't
hurt the show at all. In fact, everybody — the most common
reaction was, wow, that's a lot of fun. I can't wait to do it. So there
you go.

Jim, this question I think I'll just pose to you. I see a couple of
questions. It's sort of kind of picking up on what Kris just spoke
about, but are — a couple folks want to know what does
livestreaming look like after the pandemic and sort of how can
those two worlds, you know, theater and sort of the digital
streaming worlds continue to coexist or not, um, after the
pandemic?

I'm-I'm hoping that if it does remain it will remain for, um — to be
an advantage to those who are unable to get to the theater, to those
people either who are sick or elderly and can't travel and/or, um,
for whatever reason aren't able to get there. But my hope is that
they will have that same experience I had when I was watching
Curtains, that they'll be a little jealous and wish they were there.
Like there is always going to be that separation, you know? Um,
and I just don't think there's — movies are movies and theater is
theater, and the two are very, very different experiences, and
human beings sort of need to grow and feel and breathe and
experience theater together in the same space.

So, um, if-if it stays on it'll stay on as a resource for those who
can't get there, but I don't — certainly not in the amateur theater
world I don't see it staying as a regular or big piece of the puzzle.
Plus, I also think there are many authors who are gonna say,
"Okay, the pandemic's over, streaming rights are pulled." Which is
their right.

And if I can piggyback, just in the future one of the things I think
it's gonna be really helpful for in the new play development world

is development. Um, we're now doing a reading of a new play, um,
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in two weeks with actors from New York, Los Angeles, and
Sydney, Australia all at the same time, incredibly high caliber of
actors that I wouldn't be able to get otherwise. The — once the door
is open, this technology continues to exist, it may not be
monetizable I think the way Jim is talking about. It may — we're
gonna put some limits onto what happens afterwards in terms of
how the rights go out in terms of getting out into the world. But
the-the things that we're learning about the technology is too
powerful to put it back in the box.

Absolutely. And I also think, you know, when TV first started it
was basically filmed vaudeville. It was stationary camera, um,
showing Milton Berle, um, but then Ernie Kovacs came along and
other artists who reinvented the form, who took what was unique
to television and-and created art around it. Um, and I think this will
happen here as well and should be encouraged.

Ralph, a question for you. Um, how should a playwright handle a
theater who's livestream-livestreaming a play for donations but
they have ad revenue?

Yeah, exactly.

Looking at the structure in terms of getting paid in that
circumstance?

Um, I actually have some language in the digital rights agreement
to deal with that. Um, I-I recommend — you know, the link is on
the — in the chat, and I'd recommend people take a look at that.
Um, you — in, uh — you know, I was talking to the, uh, Writers
Guild of Great Britain who are — you know, they're the, uh — a
labor union basically more than we are, and they represent film
and-and theater writers, and they were dealing with the issue of,
you know, people don — making donations. Maybe, uh, you're not
getting paid out of those donations, but there — they were requiring
a portion equivalent to an author's royalty be, um, given to invest
in new play development, um, through a fund of some sort.

And I know that there are such organizations that develop new
plays. So, you know, there's that. But even in-in charitable works,
uh, productions for-for fundraising purposes, people still get paid,
um, to do work, you know? People, um — and if — you-you
shouldn't feel, uh, obliged to donate work because you've been
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asked to donate work or because they say, "Oh, we're not doing it —
we're not selling tickets." If they're collecting revenue on the basis
of your — a stream of your play, that's revenue and you should
figure out a way to calculate it and get a portion of it.

Okay. And I guess one last question for-for everyone, for, um,
Ralph — I think Ralph and Jim may be able to answer this maybe
more than Kris /laughs] will be able to. But, um, who owns the
recording once a theater livestreams, is one of the questions that
we-we've gotten. Who owns that recording? I know that — and I'll
just give some background on this question. I know that we've seen
some deals come in from Audible.

Quite a few deals we had come in from Audible for, um, audio
plays, um, and so we've kind of seen sort of the framework that is
used there in terms of who owns that recording. But Ralph and
Jim, I don't know if you guys want to talk about, um, how
playwrights should think about who owns the recording of, um, of
their play.

The, um — if you think about it in terms — think about a cast album.
You know, when you produce a cast album that's a derivative work
based on a musical. Who owns the recording of that cast album?
The record company does. They put — they spent the money to
create it. Um, can they do anything without the rights from the
authors, um, to-to, uh — no, they can't. It's sort of — it's a master
recording, and they own that master recording, and that gives them
leverage in future deals for people that want to use that master
recording, but the-the work that it is a recording of is still owned
by the author.

Um, and similarly, I think Audible takes the position that they own
the recording of a podcast or-or a audio recording, but that doesn't
give them any rights to do it or present it or just market it or do
anything with it unless they've signed a contract with you to give
them those rights. And those contracts are often terminable, um, if
they're breached or, you know, otherwise, terminated under other
basis. So there's a difference between owning the physical property
and it — and the intellectual property. Right? So the person who
produces and-and pays for the creation of the physical property
will generally own the physical property, but they won't own the
intellectual property.
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I would completely agree. You know, the author — it's the author's
property. No one can do anything without that permission. Much
the same as when someone asks for a — they'll say they want to
translate a-a script into a foreign language. Uh, we will — the local
producing group has got to hire the translator and the translation
then gets approved by the author or the representatives, but the
translation is the sole property of the writer, not the translator.

But that has to be a matter of contract.
Of course. And there's a contract that states right.

Right. And there are translators who, uh — certainly are members
who do translation of foreign works into English would, uh, insist
on owning their own translations. [Laughs]

Right. That's a negotiation.

We support ownership of-of-of our members, whether they are the
translator or the original author. Um, so we have, uh, sort of a
mixed, uh, position on that depending on who the writer is.

That's true.

Um, but I think what's clear in any case is, uh, translations are not
mechanical, uh, processes.

Right, right.

They're creative processes, and you can own a copyright in the
translation. Um, [clears throat] so it is intellectual property. So
you may own a-a-a manuscript of the translation but you don't own
the intellectual property either of the translation or of the work it is
translating. Um, if you buy a painting you own the painting. You
can't reproduce it, um, on t-shirts and postcards and lithographs.

Right.
Thank you, Ralph. And, uh, the last question I think for Kris. Um,
any tips or ideas on getting American theater journalists and media

excited to cover online performances of plays that are not
mainstream titles or featuring name — uh, name actors?
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I mean, it was impossible — it was incredibly difficult before. Um,
it's gonna be incredibly difficult now that there's more. There's so
much. And we talked about screen fatigue, we talked about Zoom
theater fatigue. Um, you know, the-the-the opportunity to get folks,
to get eyes, you know, virtual eyes in virtual seats, um, is gonna
come down to names and recognition in a lot of ways. But I would
say, uh, hand in hand at the same time that there are more, um,
online productions than ever there are more people writing about
these things online than ever as well.

So I would imagine social media is your friend, I would imagine,
you know, quote/unquote vocal journalists, journalists who are
doing smaller — um, maybe doing their own blogs, maybe finding,
you know, sort of the Patreon model in finding ways to write about
what they're-they're seeing. I-I-1I think it's probably unrealistic to
imagine that the New York Times is gonna get to cover live theater,
um, online in any, uh, significant way. They did a decent job of it
over the last year or so, um, but that's not-not necessarily gonna
change. Um, but I would say finding a way to develop
relationships with different voices is — just-just like if you were
doing work in a small off-off Broadway theater, um, you would
want to find, you know, voices who are gonna be sort of
commensurate with-with-with, uh, with the kind of work that
you're doing. I think it's gonna — you know, it-it — that's always
gonna be a-a hard, uh, stone to push up the hill, um, but I think
broadening what you're looking for is probably the way to go
there.

And I'll just add that, um, after just doing musicals for 15 years,
TWR's, uh, opening up a play division, uh, next — in February, and
some of the submissions that we received were actually authors
sending us Zoom-ish readings of their script, uh, and actually in
two of the shows we picked up were picked up based on the videos
that were sent in by the authors. So there's something there. I
mean, it's somebody thinking ahead.

Alright. Well, thank you, everyone. Thank you to our panelists for
joining us, um, and thank you for everyone who joined. Um, if you
have questions that we weren't able to get to, please feel free to
reach out to the business affairs help desk. We're always here to
help. Um, we'll put a link in the, uh, chat so everyone can just go
ahead and click if you have questions that you still want answered
that business affairs can help you with. But again, thank you Kiris,
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thank you Jim, thank you Ralph. This was great, um, and we'll see
you at the next one.

[End of Audio]
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